
Page 1 

 

 

POSTPONEMENT AND 

COSTS RULING 

 

Commissioner:  Lance Cellier 

Case Reference: GPCHEM 156-09/10  

Date of award:  11 June 2013  

 

In the matter between: 

 

GIWUSA obo MEMBERS     (Union/Applicant party) 

  

and 

 

CUSTOM COLOUR (PTY) LTD     (Respondent party/Employer) 

 

 

Applicant’s representative and address: LS Hlatshwayo 

      Phungula Inc. 

      4th floor, Inner Court Bulilding 

      74 Kerk Street 

      Johannesburg 2000 

      Tel:  011 336 1573 

      Fax:  011 336 1578 

 

Respondent’s representative and address: J Du Randt 

      Du Randt Du Toit Pelser Inc. 

PO Box 7867 

      Centurion 0046 

      Tel:  012 643 1539 

      Fax:  012 643 1598 

 



 

Page 2 of 5 

 

DETAILS OF HEARING AND REPRESENTATION 

 

1) An arbitration was scheduled for 11, 12 & 13 June 2013 under the auspices of the NBCCI in terms of 

section 191 (5) (a) of the Labour Relations Act 66 of 1995 as amended (the LRA). 

2) Both parties were in attendance. The applicant was represented by LS Hlatshwayo of Phungula Inc.; the 

respondent was represented by J Du Randt of Du Randt Du Toit Pelser Inc. 

3) Penny of Isisele Communications was in attendance as an interpreter as appointed by the NBCCI. 

 

PRELIMINARY ISSUE 

 

4) Whether or not to postpone these proceedings. 

 

BACKGROUND TO THE ISSUE 

 

5) The applicant party referred an alleged unfair dismissal dispute to this council on 2 November 2009. A 

certificate certifying the dispute as unresolved was issued on 1 December 2009. A request for arbitration 

was filed by the applicant party on 4 December 2009.  

6) Pursuant to arbitration, the award rendered by the arbitrator was taken on review. The Labour Court 

ordered on 30 October 2012 under case reference JR1179/10 that the arbitration award is reviewed and 

set aside and that the matter is to be referred back to the NBCCI to be arbitrated before another 

commissioner. 

7) This matter came before me on 12 February 2013. The respondent was represented by Mr. J Du Randt, 

whereas the applicant party was represented by Mr. David Cartwright of David Cartwright Attorneys. 

Issues were narrowed and opening statements were submitted. 

8) In brief, 24 employees, members of GIWUSA, were charged for alleged misconduct in July 2009 during a 

protected secondary strike. None attended the disciplinary hearing. All were found guilty in absentia; 18 

employees who were on final written warnings were dismissed. These 18 dispute the substantive fairness 

of their dismissal and are the applicants in this arbitration. 

9) On 12 February 2013 the parties and I agreed to initially set aside three consecutive days for the 

arbitration (24 witnesses, 2 voluminous bundles and about 12 hours of CCTV footage). The dates of 8, 9 & 

10 April 2013 were agreed upon. 

10) The matter did not proceed on 8 April 2013 – David Cartwright’s mandate to represent the applicants 

expired at the end of April 2013. Due to the likelihood of the matter continuing into May 2013 and beyond 

and the probability of new attorneys being appointed to represent the applicants in a part heard matter, 
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and the resultant complications arising there from, the parties agreed to a postponement. The dates of 11, 

12 & 13 June 2013 were agreed upon. 

11) L Hlatshwayo, at the start of the 11 June 2013 proceedings, applied for a postponement. The application 

was unopposed. 

 

SURVEY OF EVIDENCE AND ARGUMENT 

 

12) Overview of the applicant party’s argument:  

Phulunga Inc. were only instructed on 4 June 2013 to represent the applicants. On being informed of the 

scheduled dates they immediately contacted Du Randt et al and explained that they are committed 

elsewhere on all three days. On 6 April 2013 Du Randt et al agreed to a postponement and communicated 

this to the NBCCI. On Monday 10 April 2013 the NBCCI’s letter instructing the parties to appear and argue 

the matter was viewed by Mr. Hlatshwayo. 

Mr. Hlatshwayo needs to obtain documents and a briefing from David Cartwright, needs to view the CCTV 

footage and to familiarise himself with the case, and believes a pre-arb meeting would facilitate the 

process. In this regard he has agreed with Mr. Du Randt to meet on 12 June 2013. 

His instructions from GIWUSA are to seek a postponement under the circumstances. Neither officials of 

GIWUSA nor any of the 18 employees were in attendance. 

He would need to take instructions on mitigating the NBCCI’s costs but would prefer if a ruling was 

deferred until the finalisation of the matter. 

 

13) Overview of respondent’s arguments:  

Mr. Du Randt confirmed that David Cartwright no longer represents the applicant party. He agrees that Mr. 

Hlatshwayo would not be able to properly represent the applicants having received such late instructions 

in a complex and lengthy issue. He would agree to a postponement provided that a costs award, if any, is 

not levied against the respondent. He concurs that the parties have scheduled a pre-arb meeting for 12 

June 2013. 

  

ANALYSIS OF EVIDENCE AND ARGUMENT 

 

14) Correspondence in the NBCCI file confirms Mr. Hlatshwayo’s letter to Du Randt et al on 4 June 2013 and 

the latter’s correspondence with the NBCCI on 6 June 2013. On Saturday 8 June 2013 the NBCCI faxed a 

response to Phungula Inc. in that the matter cannot be postponed by agreement because the agreement 

was not filed with the council at least 7 days prior to the date of set down. Rule 23 (2) of the NBCCI’s 

dispute resolution procedures states that the Council must postpone an arbitration without the parties 
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appearing if all the parties to the dispute agree in writing to the postponement; and the written agreement 

for the postponement is received by the Council more than seven days prior to the scheduled date of the 

arbitration. The council’s letter to the parties confirms that the matter will proceed as scheduled. 

15) With reference to Carephone (Pty) Ltd v Marcus NO & others (1998) 19 ILJ 1425 (LAC), the Court 

reiterated that the granting of a postponement is not a matter of right, it is an indulgence to a party before 

the court and it requires the exercise of a judicial discretion. The Court also stressed the need for a 

reasonable explanation for the need to postpone. 

16) In this application before me, there is no reasonable explanation for the need to postpone. The applicant 

party agreed more than two months prior to this set down on dates to continue with the arbitration. The 

reason for the matter not continuing in April 2013 was because of the exit of David Cartwright as the legal 

representative of the applicants. There was ample opportunity for the union during these past two months 

to appoint and instruct new attorneys in a timely manner. They did not do so and there is no explanation 

before me for this. Had the applicants been in attendance at the arbitration on 11 June 2013 I would have 

had a great deal of difficulty in granting a postponement. 

17) Which leads me to my second point: GIWUSA did not instruct Phungula Inc. to apply for a postponement 

of the 11 to 13 June 2013 arbitration – GIWUSA instructed their attorney to inform me that the matter will 

be postponed. Had I declined the application, the absence of the applicants and the unpreparedness of 

Mr. Hlatshwayo would have severely prejudiced the applicants. GIWUSA’s cavalier approach to this 

council’s processes and proceedings is shameful. 

18) I draw this conclusion based partly on the reasons for postponing the April 2013 proceedings; GIWUSA 

was aware all along that David Cartwright’s association with them was ending on 30 April 2013. They 

could also reasonably be aware in February 2013 that an arbitration consisting of 12 hours of CCTV 

footage and 24 witnesses would probably not be finalised in a mere three 8-hour days. Instead of 

appointing David Cartwright Attorneys in February 2013 to represent them in April 2013, they should have 

at that stage sourced alternative representation. They had time to do so. 

19) Under the circumstances of this application before me on 11 June 2013 I have little alternative but to grant 

the application to postpone. My consideration is for the 18 employees and Mr. Hlatshwayo who would be 

caught in the cross-fire between the tardiness of GIWUSA and proper and reasonable processes. 

GIWUSA has been the direct and sole cause of three wasted days in April 2013 and a further three wasted 

days in June 2013. I do not hesitate in awarding costs against them for these three wasted days of 11 to 

13 June 2013. 
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RULING 

 

20) The applicant party’s application to postpone the arbitration scheduled for 11 to 13 June 2013 inclusive is 

granted. 

21) By agreement the parties will meet again from 13 to 15 August 2013 inclusive. They have committed to 

holding a pre-arbitration meeting, the signed minutes of which are to be handed up on 13 August 2013. 

22) GIWUSA is ordered to pay this council its wasted costs for the three days of 11, 12, 13 June 2013 

pertaining to my fees, the interpreter fees and NBCCI administration expenses if any. The council is to 

invoice GIWUSA accordingly. 

 

 

 

Lance Cellier 
NBCCI Panellist 

 

 


